BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, DC 20554

In the Matter of )
)
Schoolsand Libraries Universd Service ) CC Docket No. 02-6
Support Mechanism )
)
COMMENTS OF THE

SOFTWARE & INFORMATION INDUSTRY ASSOCIATION
April 5, 2002

On behdf of the Software & Information Industry Associaion (SIIA), | write to submit our response to
the February 19 Federd Register Notice of Proposed Rule Making (NPRM) soliciting comments on
the Schools and Libraries Universal Service Support Mechanism. This support mechanism (E-Rate)
has been criticd to the efforts of digible dementary and secondary schools and libraries to access the
telecommunications, Internet and related technologies so important to their educationa misson. SIIA
and its member companies look forward to working with the Federd Communications Commisson, its
Universa Service Adminidrative Company (USAC) and Schools and Libraries Divison (SLD), and
other stakeholders to make reforms and improvements that continue and enhance the E-Rate to better
meet its Congressiond intent and vital purpose.

SIA isthe principa trade association of the software code and digital content industries, representing
more than 800 leading high-tech companies that develop and market software and e ectronic content for
business, education, consumers and the Internet. SITA member companies partner with schools and
libraries to provide education software tools, digital curriculum and related technology products and
sarvices. SIIA members aso depend on the nation's schools for a skilled high-tech workforce, and
view technology as critica to meeting the nation's education and workforce goas.

We have been generaly pleased with the adminigration, implementation and impeact of the E-Rate.
Continued federd leadership through the E-Rate is an essentiad eement of the nation's effort to
effectively integrate technology into ingtructional and management practices. Based on our experience
and that of our members in both helping to develop the legidation and our practical experience working
with stakeholders to implement education technology solutions, we take this opportunity to respond to
the notice of proposed rulemaking and comment on the rules governing the schools and libraries
universa support mechanism. We provide these views with the god of enhancing the E-Rate to better
meet both the law’ sintent and the nation’ s education technology needs.



|. Application Process

A. Specific Lig of Eligible Products and Services

SI1A supports abalance in the E-Rate that ensures it keeps pace with evolving technologies and
technology ddivery models, provides for asmplified application and adminigtrative process, and is only
used for digible services that meet thelaw'sintent. To that end, SI1A urgesthat the Eligible Services
List be maintained in aform and level of granularity smilar to that currently in place. The gppropriate
expangon of the scope of digible servicesto reflect evolving technol ogies should not be accompanied
by incluson of amore detailed list of pre-approved products and services that would presumably
include such items as company name, item name or other specific brand or product identification. While
this detailed list could help smplify the process, it would ultimately serve to limit applicant’s choices and
creste more complication.

The list of specific technology products and services continues to evolve rapidly, and SIIA is concerned
that even awell-resourced USAC could not adequately keep pace with this change. Failure to include
al specific products and services that meet the digible categories from al vendors would violate the god
of competitive neutraity by discouraging applicants from taking advantage of those not listed, including
many that are new, not yet widdly available or being beta-tested through public-private partnerships.

Asan dternative, SIIA recommends that the current Eligible Services List be expanded as gppropriate
to include more specific descriptions, especidly with regard to services with "conditiond™ digibility.

B. Expanded List of Eligible Products and Services

As noted above, SIIA supports the god of ensuring the list of igible E-Rate products and servicesis
updated and expanded to reflect new technologies as well as related purchasing and implementation
modes. USAC has worked closely with educators and providers to ensure the list of digible products
and sarvicesis updated in thisway, and SIIA encourages continued examination of and changes to this
lig.

Section 254 provides for discounts for services for "educationa purposes.” To that end, SIIA urges
that "educationd purposes’ be interpreted broadly to include those digible services that, while not
directly used to provide ingtruction and learning, are necessary to creete the safe, secure and efficient
educational setting conducive to that teaching and learning. Technology products and services are
increasingly designed to serve both direct and indirect educationa purposesin an integrated manner. As
such, it is often inefficient and shortsighted to separate out direct "educationa purposes’ from those that
indirectly support teaching and learning. Examples include technologies that support parenta
involvement and teacher networks, as wdll as sudent information management systems that include both
academic and non-academic informetion.

SIIA dso urges that resources be dedicated to ensure the list of digible products and servicesis
updated in the timely manner necessary to encourage technology innovation. Excessve ddays pendize



both applicants seeking to integrate new solutions and models, as well as providers working to better
meet the demands of applicants.

With regard to the treatment of bundled content, SI1A recommends continuation of current policies that
provide discounts only for the digible services component of the bundled service. More favorable
treatment for bundled content would likely create inappropriate incentives for providers and applicants,
violate the goa's of competitive neutrdity by providing favor to certain business'ddivery models over
others, and ultimately dilute limited resources away from priority services.

C. Compliance with the Americans with Disabilities Act

SIIA and its member companies support the god of ensuring individuas with disabilities have accessto
telecommunications, Internet and related technologies and produce a variety of products and servicesto
achievethisgod. However, SIIA does not view it as gppropriate for the E-Rate program to legdly or
practicaly enforce compliance with the Americans with Disabilities Act (ADA), Individuds with
Disabilities Act (IDEA) or the Rehabilitation Act of 1973. We therefore urge the FCC not to amend
or supplement the existing FCC Form 471 notice with an explicit certification requirement regarding
accessibility with more explicit certification requirements.

Firgt, nothing in the authorizing legidation for the E-Rate supports the FCC requiring certification
requirements described in the NPRM. In fact, procurements by the Federal government do not
currently include this type of certification, and we do not understand the basis for FCC consideration of
thisaction. Second, aslisted in the notice, the current gpproach of the FCC is to notify applicants that
the rlevant laws may impose obligations. It isour view, based on andysis of the law and current
implementation of the law, that this requirement is sufficient and consstent with the FCC' s current
authority.

D. Virtua Schools

SI1A encourages the FCC to examine and make modifications to the E-Rate as necessary to enable the
participation of virtua schools as appropriate. Just as technology is constantly evolving, so too are
school models such as those Internet-based schools made possible by this new technology. To meet
the law's intent, the E-Rate must serve these schools, including by taking into account their unique nature
and needs. To do otherwise would be to create a bias againgt these schools and to violate the spirit
inherent in the FCC's god of maintaining competitive neutrdity.

I1. Pos Commitment Program Administration

A. BEAR Option

The non-traditional nature of the E-Rate as a discount, as opposed to a grant, program presents
gpplicants with a number of gpplication and implementation challenges. SIIA encouragesthe
continuation and enhancement of program flexihility to ease this burden, including with regard to the



effective Billed Entity Applicant Reimbursement (BEAR) process. To that end, SIIA urgesthat service
providers be required to offer applicants the option of either making up-front payments for the full cost
of services and being rembursed via the BEAR form process or paying only the non-discounted portion
up front. Such a choice will enable gpplicants to most eadly integrate the E-Rate into their budget and
budget process.

B. Remittd of BEAR Payments

The non-traditiond nature of the E-Rate and BEAR process aso impose some burdens on service
providers who must adapt their billing cycles and processes. SIIA therefore supports an extension from
10 daysto 20 days of the time period within which providers must remit to the billed entity the discount
reimbursement payment from the Administrator. This extension will better enable providers to meet
their obligations. At the same time, applicants can weigh the impact of this extended remittance period
when determining whether to participate in the BEAR process.

C. Equipment Transferability

SI1A supports efforts to modify equipment transferability and related rules to ensure limited E-Rate
resources are targeted to digible gpplicants and are employed most efficiently. SIIA is concerned that
E-Rate funds continue to be insufficient to address priority two internal connections demands by al but
the most high-poverty gpplicants. SIIA therefore supports modifications that limit both the ability and
incentive for gpplicants to gain repested discounts for priority two interna connections if such uses
violate the spirit of the E-Rates digibility and implementation rules. At the same time, this modification
must be careful to balance the legitimate needs of gpplicants to update their technologies.

D. Use of Excess Services

SI1A supports expansion of the Alaska Order to alow utilization of excess services obtained through
the universal service mechanism by other entities and for other purposes. This adlowance encourages a
more efficient use of public investments by leveraging E-Rate and educationa resources to better

service the communities needs. SI1A supports the following four conditions for such use of excess
sarvices. (1) discounts be requested and provided only for services reasonably necessary for
educationa purposes, (2) additiona use does not impose additional costs on the E-Rate; (3) services be
sold on the basis of aprice that is not usage senditive; and (4) discounted services be used in the first
instance for educationa purposes and be used for additiona purposes only when the gpplicant schoaol or
library is not using the services.

[1l. Appeds
A. Appeds Procedure

SIIA supports the proposal to increase the time limit for filing an gpped with both the Committee of the
Schools and Libraries Divison and the Commission from 30 daysto 60 days. This extended time



period is often necessary for gpplicants and service providers to evauate the Situation, determine a
course of action and complete the appropriate appeals paperwork. If it would assst the Administrator,
SI1A suggests the option of requiring gpplicants and service providers to formaly note their intent to file
an gpped within 30 days, provided participants receive the full 60 daysto file the apped itsdlf.

B. Funding of Successful Appedls

SIIA urges that successful gppeals should be fully funded to the same extent that they would have been
funded in the initia gpplication process had they not been initidly denied such funding. This processis
necessary to ensure afair and equitable distribution of funds. Should that funding year’s apped reserve
be depleted, SI1A would suggest using funds from the next or previous funding year as available and
gopropriate. At the sametime, it appears that this potential funding shortage could largely be offset by
the excess availability of unused funds, particularly those left when service providers or applicantsfail to
submit documentation to receive committed funding.

V. Independent Audits

To the degree the Administrator pursues audits of recipients or service providers where the
Adminigrator has reason to believe that potentialy serious problems exist or is directed by the
Commission, SI1A urgesthat such audits be conducted &t recipients and service providers expense
only in cases where such audit confirms conduct related to the E-rate was willfully, intentiondly and
knowingly carried out in violation of E-Rate regulations. Absent such findings and proof of wrongdoing,
the financid burden of conducting such audits should be placed on the Administrator and the entire E-
Rate program.

V. Unused Funds

SIIA commends the Commission for the many steps taken to minimize the extent to which authorized
and dlocated funds are not dishursed. Nonetheless, for various reasons, a significant amount of funds
are not disbursed each year. Asaresult, SIIA urges that the Commission’s rules be clarified to require
expresdy the digtribution of the unused or undisbursed funds in subsequent years of the schools and
libraries program regardless of whether that results in annual disbursementsin excess of the annua cap.

Failure to use the full $2.25 billion annud fund authority in agiven program year should not result in an
ultimate failure to disburse those funds in afuture year. E-Rate gpplicants should not be pendized by
ether the adminidrative process that delays or misca culates funding demand or by the actions of service
providers or other gpplicants failing to submit documentation to receive committed funding. Rather than
crediting unused funds to contributors, SI1A urges those funds be redirected interndly to the E-Rate

program.

This use of unused fundsin future years would not violae the $2.25 billion cap on “funding authority,”
but would smply recognize an administrative process that requires more than 12 months to disburse
program funds. In fact, Section 54.507(a) of the Commisson's rules states, "The annual cap on federa



universa service support for schools and libraries shdl be $2.25 billion per funding year, and dl funding
authority for agiven funding year that is unused in that funding year shdl be carried forward into
subsequent funding years for use in accordance with demand.” Were the intent to credit back unused
program funds to contributors and not to use those funds to meet demand, there would be no reason to
carry forward unused funding authority as described in thisrule. The Commission need look no further
than the federa appropriations process and its differentiation between "budget authority” and "outlays'
for asmilar budgeting modd.

VI. Funding Cap

The subsequent disbursement of unused funds, as urged above, will help meet the gap between demand
and E-Rae funding. However, only an increase in the $2.25 hillion annua E-Rate cap will enable the
FCC to meet the applicant demand that has exceeded $5 hillion in recent years. Mesting thisgap is
epecidly critica to enable digible applicants to fully leverage their telecommunications and Internet
access. These applicants, including those high-poverty applicants eigible for 70% to 80% discounts,
have not been able to take advantage of interna connections due to the lack of funding. Y€, this
infrastructure is necessary for them to take full advantage of priority one telecommunications and
Internet access and the benefits it brings. Without E-Rate resources, these high-poverty applicants will
be unable to take the next step toward technology integration. As such, SIIA urges the FCC to
increase the $2.25 hillion annua E-Rate cap.

Thank you again for congdering SI1A's comments regarding the schools and libraries universal support
mechanism. SIIA and our member companies look forward to working with you on these and related
issues to ensure the law meetsits goal of increased technology access and its ultimate promise of
technology integration to improve educationa access and outcomes. |f we can be of further assistance,
please contact us or Mark Schneiderman, SIIA Director of Education Policy, at (202) 789-4444 or
marks@siang.
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