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October 19, 2020 
 
Via email: 
Mr. Choi Kiyoung, Minister of Science, Technology and ICT 
Ministry of Science and ICT 
(new1234@korea.kr), (xvshock@korea.kr) 
 
 

Re: Telecommunications Business Act and Presidential Decree 
 
The Software & Information Industry Association (SIIA) appreciates the opportunity to 
comment on the Telecommunications Business Act and related presidential decree 
(‘Enforcement Decree’). First, by way of introduction, SIIA is an umbrella trade 
association, connecting more than 700 data, financial information, ed tech, specialized 
content and publishing, and health technology companies. Our diverse members 
manage the global financial markets, develop software that solves today’s challenges 
through technology, provide critical information that helps inform global businesses 
large and small, and innovate for better health care and personal wellness outcomes. 
SIIA’s membership reflects the broad and diverse landscape of digital content, including 
both B2B and B2C services, small specialized providers, and large multinational industry 
leaders. 

SIIA members are important contributors to Korea’s vibrant tech ecosystem and strive 
to provide reliable, innovative, and useful services that support the growth of that 
ecosystem. In particular, our members have played a pivotal role in ensuring 
connectivity and productivity during the COVID-19 pandemic, and will continue to invest 
in solutions that will provide a better experience for customers and users around the 
world. While we share the same vision with the Korean government about the 
importance of reliable internet service, the Enforcement Decree as written would impose 
burdensome and costly requirements on companies operating in Korea that are 
incongruent with Korea’s commitments through the World Trade Organization (WTO) 
and obligations under the United States-Korea Free Trade Agreement (KORUS FTA). 
Further, by making value-added telecommunications service providers responsible for 
“[providing] users with convenient and stable telecommunications services”, the 
proposed measures create an undue burden that does not account for the functional 
and technical realities of providing internet services to end-users in Korea. As a global 
digital leader, this decree would set a concerning precedent that could hinder the future 
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success of innovative internet services. We therefore respectfully request that the 
provisions in question be modified to include reasonable expectations and to comply 
with Korea’s international trade obligations.  

The Enforcement Decree is inconsistent with Korea’s WTO commitments and 
obligations under the KORUS FTA 

The cross-border trade in services chapter and the investment chapter of the KORUS 
FTA (Article 12.2 and Article 11.3 respectively) both include a national treatment 
provision which requires Korea to treat U.S. services and service suppliers “no less 
favorably” than Korean suppliers in like circumstances.  A similar national treatment 
provision is found in the General Agreement on Trade in Services (GATS) (Article XVII). 
The key test for this obligation is whether a measure in question will negatively impact 
conditions of competition for U.S. suppliers relative to such Korean suppliers. Looking 
at the Telecommunications Business Act and Enforcement Decree, while the measure 
is origin-neutral on its face, the arbitrary thresholds established (i.e. more than 1 million 
average users and 1% of Korea’s total web traffic volume1) will result in U.S. suppliers 
being subject to costly and burdensome requirements that will not apply to their Korean 
competitors. Additionally, the measures would serve as a disincentive for companies to 
grow to a size such that they’re subject to these costly requirements, thus affecting the 
landscape of competition.  

Both the KORUS FTA and GATS also include most-favored nation (MFN) provisions to 
which the Enforcement Decree is in contravention2. These MFN provisions impose 
obligations similar to the national treatment chapter, except they apply as between U.S. 
suppliers and third country suppliers.  The Enforcement Decree would be inconsistent 
with the MFN provisions for the same reasons that they would be inconsistent with the 
national treatment provisions, as it will result in less favorable treatment of U.S. 
suppliers as compared to third country competitors. Taking these points into 
consideration, the arbitrary threshold of 1% traffic volume that limits the scope of the 
law to only 5 companies that are disproportionately American should be removed. 

The Enforcement Decree may be in further violation of Korea’s trade obligations 
regarding a local presence. Article 12.5 of the KORUS FTA expressly states that “Neither 

 
1 It is worth noting that web traffic is not a justifiable standard on which to scope legislation as it is 
difficult to measure, disproportionately captures video streaming services, and is considered to be a 
trade secret, and we would recommend it be removed. 
2 KORUS FTA Article 12.3 and Article 11.4, GATS Article II 
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Party may require a service supplier of the other Party to establish or maintain a 
representative office or any form of enterprise, or to be resident, in its territory as a 
condition for the cross-border supply of a service.” The Telecommunications Business 
Act, however, includes a requirement for the local representative to provide user 
protection and provide compensation for reasons that a user may be dissatisfied with 
the service. Furthermore, the Enforcement Decree requires VTSPs to meet conditions in 
the Enforcement Decree that would in practice compel a service provider to establish an 
office in Korea. Since Korea has agreed under the KORUS FTA to allow foreign suppliers 
to supply their services on a cross-border basis, this stipulation in the Enforcement 
Decree effectively requiring a local representative is inconsistent with that commitment. 

 

The Enforcement Decree sets unreasonable obligations that disregard the realities of 
providing internet services in Korea 

In addition to running counter to Korea’s international trade obligations, the 
Enforcement Decree also places unreasonable expectations on VTSPs in blatant 
disregard for the functional and technical realities of delivering internet services in 
Korea. Article 3 of the Enforcement Decree stipulates that VTSPs are to be responsible 
for ensuring service reliability; including the secure reliability for server capacity, 
consistent internet connection, traffic route management, etc. This proposed measure, 
however, does not account for the inherent dependency that VTSPs have on telecom 
operators and internet service providers (ISPs) to provide reliable services to end-users. 
In delivering internet services in Korea, a VTSP does not have control over the entire 
route that the data travels, but rather relies upon cooperation from many intermediaries 
along the way. As such it is unreasonable to expect a VTSP to be responsible for the 
entire data route, and the regulation should not include measures that are inherently the 
responsibility and ISPs, and also clarify that VTSPs would not be held accountable if 
ISPs make it infeasible or commercially unreasonable to comply. In the absence of such 
changes, the Enforcement Decree would lead to unfair commercial leverage for ISPs, 
particularly if VTSPs would be obliged to consult with and secure cooperation from ISPs 
for seamless service reliability.  

 

Concluding assessment: The Enforcement Decree imposes burdensome and 
unreasonable requirements in violation of Korea’s international trade agreements 
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The supplementary material to the Telecommunications Business Act provided by the 
Ministry of Science and ICT (MSIT) states that the intended purpose of the law is to 
“provide users with convenient and stable telecommunications service;” however, the 
proposed measures fail to offer the least trade-restrictive way to achieve that aim. 
Instead, the proposed provisions would alter the conditions of competition by imposing 
burdensome and costly requirements on VTSPs that are incongruent with Korea’s 
commitments through the WTO and obligations under the KORUS FTA. SIIA respectfully 
requests that the provisions be modified to include reasonable expectations in line with 
the realities of the Korean market, and to comply with Korea’s international trade 
obligations. Please contact Jesse Spector, Director of Technology Policy, at (202) 789-
4473 or jspector@siia.net for any questions or requests for further information. 

 

Respectfully submitted,  

 

 

Jesse Spector 
Director, Technology Policy 
Software & Information Industry Association 
 
CC: Ministry of Trade, Industry and Energy; (nck04@korea.kr), (nyeop@korea.kr), 
 (deilve@korea.kr), eheelee@korea.kr)  

Embassy of the Republic of Korea in the USA; (amboffice@mofa.or.kr)  
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