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August 8, 2022 

 

VIA EMAIL 

 

The Honorable Benjamin L. Cardin 
Chair, U.S. Senate Committee on Small Business & Entrepreneurship 
U.S. Senate 
Washington, DC 20510 

The Honorable Rand Paul 

Ranking Member, U.S. Senate Committee on Small Business & Entrepreneurship 

U.S. Senate 

Washington, DC 20510 

 

 

 Re: Concerns Related to the American Innovation and Choice Online Act – S.2992 

 
Dear Chairman Cardin and Ranking Member Paul: 

We are writing to highlight several concerns related to small and medium-sized businesses that 
would result from adoption of the American Innovation and Choice Online Act (AICOA). 

The Software & Information Industry Association represents more than 450 companies, including 
many small and medium-sized enterprises (SMEs) in the technology and information industries. 
We are concerned about AICOA’s’ impact on small businesses, which rely on large tech 
platforms to expand their customer base and grow their bottom line. 

For decades, the focus of antitrust law has been on ensuring the best conditions for market 
participants to compete and on protecting the interests of consumers. In the United States, this 
approach has worked exceedingly well, unleashing a level of innovation that is the envy of the 
world. It is no accident that 9 of the 20 largest tech companies are based in the United States, 
whereas Europe has none. 

Against this backdrop, supporters of AICOA argue that digital markets are characterized by 
unusually high levels of concentration and stifled innovation, making it hard, if not impossible, for 
SMEs to compete. The problem with this line of argument, however, is that it is supported by 
neither experience nor data. 

A recent study, for example, found “that trends in industrial concentration [cannot serve] as a 
basis for changing U.S. antitrust policy. [In fact], pursuing decentration …. risks causing 
significant economic harm.”  The data show instead that large U.S. tech companies lead the way 
in groundbreaking R&D; that they provide the critical infrastructure and digital tools that allow 
SMEs to innovate and serve their customers; and that they provide enormous benefits to both 
consumers and governments. While undermining the business models of large tech companies 
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might help some of their “smaller” competitors and serve the ideological goals of certain special 
interest groups, it is unlikely to benefit consumers and the broader economy. 

Other research suggests that smaller companies and voters understand this point. Just last 
month, a large group of state and local chambers of commerce from 46 states wrote a letter to 
all Members of Congress voicing their strong opposition to AICOA, because the bill “would lead 
to higher prices and fewer choices for consumers, discourage vigorous competition, and create 
different rules for American companies based on arbitrary criteria like market capitalization, while 
imposing no restraints on most foreign companies.”  

Polling consistently shows the same pattern. One recent poll found that 79% of Republicans, 
59% of Democrats, and 72% of Independents were strongly or somewhat opposed to AICOA; 
majorities of both Republican and Independent voters also said that they would be more likely to 
oppose candidates who support the bill. Another poll found that 65% of voters want Congress to 
help U.S. companies compete with foreign corporations, something that AICOA is not designed 
to do. 

Several key provisions of AICOA are ambiguous and overbroad in important and unpredictable 
ways. Section 3(a)(3), for example, prevents a covered platform from being able to “discriminate 
in the application or enforcement of the terms of service of the covered platform among similarly 
situated business users in a manner that would materially harm competition.” A large group of 
bill proponents, including Senator Klobuchar, argue that this provision has no bearing on the 
content moderation practices of large platforms. And while that is certainly one plausible 
interpretation, key Republican supporters are just as adamant that the bill would “make some 
positive improvement on the problem of censorship” (i.e., content moderation) because “it would 
provide protections to content providers, to businesses that are discriminated against because of 
the content of what they produce.” Both sides cannot be correct. 

Another concern is that the bill would give the enforcement agencies (and the courts) broad 
discretion to decide which companies are covered, how long they would be covered, and what 
conduct is lawful. And although the bill directs the DOJ and the FTC to promulgate enforcement 
guidelines (section 4(a)), the very same provision also makes clear that those guidelines in no 
way bind these agencies, making AICOA vulnerable to arbitrary decision-making and political 
abuse. 

The arguments advanced by bill proponents are a variation on two distinct but interlinked 
themes: that the alleged excesses of large tech companies are such that there is an urgent need 
for action, and that AICOA is a thoughtful answer to this supposed need. But as the above 
makes clear, neither of these arguments are borne out by the facts. 

There is little evidence to suggest that the tech sector is characterized by anything other than 
robust competition, both among the existing major players themselves and those smaller 
companies that are working feverishly to take their place. This should be considered the mark of 
a well-functioning market rather than a cause for concern. For decades, U.S. antitrust law has 
been based on the notion that consumers are better equipped to pick winners and losers than 
the government.  

Given the widespread confusion, even among the drafters of AICOA themselves, about what 
core provisions in the bill mean, the argument that this is the result of a careful and deliberative 
drafting process seems more than a little strained. On the contrary, passing the bill in its current 
form would carry a high risk of substantial misfires and serious unintended consequences.       

https://www.uschamber.com/finance/antitrust/coalition-letter-on-antitrust-legislation-2
https://www.uschamber.com/assets/documents/Chamber-Antitrust-Topline-Polling_July-2022.pdf
https://www.progressivepolicy.org/wp-content/uploads/2021/09/PPI-Poll-Report-Technology.pdf
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There is a lot of pressure on Congress to do something about Big Tech, but AICOA is not the 
answer. The bill itself is fatally flawed. It would undermine the global leadership position that the 
U.S. currently enjoys in the technology space, it would make it harder for SMEs to innovate and 
serve their customers, and it would harm U.S. consumers and the broader economy.   

 

Sincerely, 

Paul Lekas, Senior Vice President, Global Public Policy 

Morten C. Skroejer, Senior Director, Technology Competition Policy 

 


