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The Software Information Industry Association (SIIA) appreciates the opportunity to 
provide this written comment to the International Trade Administration (ITA) and the 
Department of Commerce on its Request for Comments on Artificial Intelligence Export 
Competitiveness.1  

SIIA is the principal trade association for those in the business of information. SIIA 
represents over 450 companies reflecting the broad and diverse landscape of digital content 
providers and users in academic publishing, education technology, and financial information, 
along with creators of software and platforms used by millions worldwide, and companies 
specializing in data analytics and information services. Many of SIIA’s members are at the 
cutting edge of AI technology. Their technologies are used by governments, consumers, 
businesses, investors, educators, and learners around the world. This positions SIIA well to 
address the impact of the AI policy and regulatory landscape on U.S. firms and continued U.S. 
competitiveness.  

Response to Question 1: What foreign/international AI policies or regulations exist? 

Countries around the world have begun the process of advancing policies and 
regulations to govern AI use in the private sector and by public sector organizations. Outside of 
the People’s Republic of China, few laws have gone into effect that directly regulate the 
development and use of AI systems. Nevertheless, we anticipate the landscape will look very 
different in a matter of years. Nations are deliberating about the scope of AI regulation, with 
the EU’s Artificial Intelligence Act (the EU AI Act), which would apply horizontally to AI systems 
across the economy, expected to be finalized in 2023. 

The interconnectedness of the global digital economy and growing ubiquity of AI 
technologies for countless uses means that foreign legal frameworks to govern AI development 
and use will have a significant effect on U.S. companies and on U.S. competitiveness. We 
anticipate the effect of these frameworks on U.S. innovation will be heightened because foreign 

 
1 Request for Comments on Artificial Intelligence Export Competitiveness, 87 FR 50,288 (Aug. 16, 2022).  
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jurisdictions are poised to enact and implement regulations before the United States can enact, 
through law or regulation, an alternative approach that could serve as a model for the 
democratic world. The EU AI Act, in particular, will likely provide that model and give the EU a 
first-mover advantage not unlike the one generated in the privacy space by the General Data 
Protection Regulation (GDPR). 

Continued U.S. leadership in shaping the rules of the road around AI, as the new 
National Security Strategy outlines, requires dedicated attention by ITA and the U.S. 
government.2 SIIA strongly supports efforts by this administration to engage proactively across 
multilateral and international fora and with foreign governments. As these dialogues continue, 
we offer the following recommendations that we believe will foster greater U.S. 
competitiveness and shape a democratic vision of AI regulation as part of what the National 
Security Strategy describes as “an international technology ecosystem that protects the 
integrity of international standards development and promotes the free flow of data and ideas 
with trust, while protecting our security, privacy, and human rights, and enhancing our 
competitiveness.” 

● Advance technology-neutral approaches to regulating AI.  

Although technological advances have outpaced regulation, too heavy a hand on the 
regulatory side may undermine innovation or leave the United States and other democratic 
nations susceptible to a proliferation of unsafe or insecure technologies that do not embody 
core objectives around civil liberties, privacy, and protection of intellectual property. 
Overarching frameworks should be sufficiently flexible to provide a groundwork as advances 
occur and build on existing legal regimes that provide necessary protections for individuals. 

● Support risk-management approaches to foster trustworthy, responsible AI. 

We believe the risk-based approach, now widely endorsed, provides the right lens. With 
respect to emerging technologies, there is a range of risks associated with the type of 
information collected, how that information is stored and used, and what consumers’ 
expectations are. Responsibility, security, and accountability for data-driven technologies 
should be commensurate with risk. We endorse measures to ensure that AI systems placed in 
the market are safe, trustworthy, and mitigate the risk of unintentional bias. There is a strong 
consensus among industry and civil society in favor of additional testing, evaluation, validation, 
and verification measures for AI systems. We fully support the work undertaken by the National 
Institute of Standards and Technology (NIST) to develop a risk-management framework. NIST 
has consulted significantly with foreign officials, civil society, industry, and other experts and 

 
2 The White House, National Security Strategy, (Oct. 2022), at 32-34.  
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we recommend ITA and the U.S. government feature this effort as a core piece of democratic AI 
governance. 

● Seek to align with partners and allies to support regulatory interoperability. 

Cross-border regulatory interoperability is essential to advancing AI innovation, U.S. 
competitiveness, and a democratic vision for technology. We have previously recommended 
that the United States and EU work through the Trade and Technology Council (TTC) to advance 
alignment on AI standards and risk classification. Notwithstanding the advancement of the EU 
AI Act, the TTC can serve as a mechanism to advance expert-driven, multi-stakeholder work of 
NIST as well as the Organisation for Economic Co-operation and Development (OECD) and the 
Global Partnership on Artificial Intelligence (GPAI). To ensure regulatory interoperability, SIIA 
has recommended that U.S. and EU officials agree to develop guiding principles or standards for 
implementing risk-based approaches to AI systems that explicitly build on the work of these 
organizations. Such principles or standards will provide guidance for regulators on how to 
assess AI systems for safety, security, trustworthiness, and bias. 

We are pleased that the TTC is exploring this in current working group sessions.3 We 
encourage ITA and the U.S. government to continue to prioritize work to operationalize AI 
regulatory alignment in the TTC and at OECD, as well as in the Indo-Pacific Economic 
Framework for Prosperity (IPEF), the Global Cross-Border Privacy Rules Forum (Global CBPR 
Forum), and international standards organizations (which we discuss later in this submission). 

Response to Question 2: What trade barriers currently exist in the AI space? What remedies 
could resolve these trade barriers? 

SIIA’s members rely on the ability to engage across organizations and with customers 
and counterparties in different foreign jurisdictions. There has been a growing trend towards 
data localization in recent years.  According to one study, as of mid-2021, over 60 nations had 
enacted formal data localization requirements with many more de facto restrictions across the 
globe.4 The Congressional Research Service estimates that the number of data localization 
regulations is significantly higher.5 Often, these measures are imposed to foster domestic 
industry (as a form of protectionism) yet the effect is not only to restrict digital trade, but also, 

 
3 The White House, U.S.-EU Joint Statement of the Trade and Technology Council (May 16,  2022) at 8. 

4 Nigel Cory et al., https://itif.org/How Barriers to Cross-Border Data Flows are Spreading Globally, What 
They Cost, and How to Address Them, Information Technology & Innovation Foundation, ITIF.Org (Jun 
19, 2021).   

5 Digital Trade and U.S. Trade Policy, Congressional Research Service (Dec. 9, 2021).  
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intentionally or not, to undermine human rights and democracy-affirming technological tools, 
weaken cybersecurity, and impede collaboration necessary for law enforcement and security.6 

Restrictions on the use and analysis of data and the ability to share data across borders 
represent the most significant regulatory barrier to AI development and use by U.S. companies 
in foreign jurisdictions. We are pleased to see that the administration is working to advance 
open, trusted data flows through several initiatives, including the IPEF7 and the Declaration for 
the Future of the Internet.8 We anticipate that the G7 will again prioritize the Data Free Flow 
with Trust concept in 2023 as Japan assumes the presidency and encourage the administration 
to advance concrete steps to implement this concept. 

In addition, while the establishment of the EU-U.S. Data Privacy Framework is a 
significant step towards improving data sharing across the Atlantic, we remain concerned by 
the pending EU Data Act. This draft regulation proposes to prohibit the transfer of non-personal 
data (such as industrial data) from the EU to the United States. If the EU proceeds with this 
prohibition, it will undermine significant progress made to resolve concerns with the Privacy 
Shield framework and could lead to further fragmentation between the United States and the 
EU, which must remain aligned to advance the digital democratic program. As to AI, the 
proposed transfer prohibition will impede the quality and effectiveness of AI tools with a more 
pronounced effect on the most advanced AI firms, many of which are from the United States. 

Response to Question 4: How could international AI regulations impact future product or 
service design and development? 

As addressed in our response to Question 1, international AI regulations will have a 
significant impact on the design and development of AI products and services. Here, we provide 
detail on three forms of emerging regulation that warrant close attention by ITA and the U.S. 
government. 

AI regulatory frameworks. 

SIIA aligns with the general consensus in favor of the risk-based approach that focuses 
regulation on the highest risk applications of AI to address harms or injuries not covered by 
existing law. This is generally the framework that underlies the EU AI Act. Within that structure, 
however, the EU continues to debate key aspects of the Act’s framework. Decisions on these 

 
6 See, e.g., Erol Yayboke et al., The Real National Security Concerns Over Data Localization, Center for 
Strategic & International Studies, CSIS.Org (July 23, 2021).  

7 Ministerial Text for Trade Pillar of the Indo-Pacific Economic Framework for Prosperity, USTR.Gov.  

8 A Declaration for the Future of the Internet, Whitehouse.gov.  
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key aspects – three of which we highlight here – will be important for U.S. firms and U.S. 
competitiveness. 

First, there are signs that EU officials are considering whether to extend obligations of 
the EU AI Act to general purpose AI (GPAI) – AI tools that may be used for a multitude of 
purposes across sectors, including open source software with potentially infinite applications.9 
Expanding the scope of the EU AI Act in this manner would be fundamentally at odds with the 
regulation’s risk-based approach. It would lead to significant compliance costs, including pre-
market conformity requirements and assessments, and challenges to AI developers (including 
large and small companies) to anticipate potential uses. The overall effect of this will be to limit 
AI innovation in the EU marketplace and undermine advantages of U.S. firms that are critical in 
the broader context of geopolitical technology competition. 

Second, recent amendments endorsed by the Parliament’s rapporteurs would expand 
the category of high-risk AI systems to include virtually any AI tool used in the education 
context.10 This expansion of the high-risk category is of particular import to SIIA’s education 
technology members who are at the forefront of advancing AI solutions for educators and 
learners. To advance the interests not only of U.S. firms but of the users who rely on the 
innovation that U.S. firms in education technology have developed, we urge ITA to engage with 
its EU counterparts to assist in fashioning an approach to assurance that accounts for the 
internal and industry standards already in place. 

Third, we have concerns about the potential that the EU AI Act will prohibit or 
significantly curtail the use of biometric technologies and biometric-based data. A broad-brush 
approach to regulating biometric technologies or the use or collection of biometric-based data 
will impact a range of AI tools that provide enormous beneficial uses to consumers and society 
at large. The EU AI Act would expand definitions beyond those already in use by the GDPR in 

 
9 Luca Bertuzzi,  Czech Presidency Proposes Tailored Requirements for General Purpose AI, EURATIV.com 
(Sep. 27, 2022).  

10 Current amendments endorsed by the EU AI Act rapporteurs would expand the high-risk category for 
“AI systems intended to be used for the purpose of assessing students in educational and vocational 
training institutions and for assessing participants in tests commonly required for admission to 
educational institutions” to include (i) AI systems “for determining learning objectives, and for allocating 
personalised learning tasks to students” and (2) “AI systems intended to be used by children in ways 
that have a significant impact on their personal development, including through personalised education 
or their cognitive or emotional development.”  Draft Report on the Proposal for a Regulation of the 
European Parliament and of the Council on Harmonised Rules on Artificial Intelligence (Artificial 
Intelligence Act) and Amending Certain Union Legislative Acts (COM2021/0206-C9-0146/2021 - 
2021/0106(COD)), European Parliament, europarl.europa.eu (Apr. 20, 2022) at 148-19.  
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ways that present enormous compliance burdens to companies and would make needed and 
relied-on services unavailable to consumers.11 

AI liability rules. 

An emerging area of regulation involves changes to liability rules to address harms or 
injuries resulting from AI systems. The EU, again, is at the forefront of this effort. The European 
Commission recently adopted two proposals that would expand existing EU products liability 
rules to AI.12 Most concerning, revisions to the Products Liability Directive (PLD) would impose 
strict liability on manufacturers of software – not limited to AI software. Liability would extend 
as well to developers of software and certain online platforms that may be used to purchase 
the software deemed to be defective. 

These liability proposals appear designed to target non-EU firms, which in practical 
terms means largely U.S. companies. If adopted, they will have a direct effect on U.S. 
competitiveness and have a chilling effect on innovation and the ability of U.S. firms to compete 
globally. They will also undermine efforts to establish closer digital relations between the 
United States and the EU towards developing common standards for safe, secure, and 
trustworthy AI. Although the proposals have a ways to go before they can be implemented, we 
encourage early engagement with EU counterparts to express concerns of the U.S. software 
and information industry. 

Intellectual property. 

SIIA is concerned about measures in some foreign jurisdictions to weaken settled 
provisions of copyright law to permit the use of copyrighted material in text and data mining 
(TDM). While several jurisdictions have opted not to create exceptions, Singapore is an 
exception. Singapore’s “computational data analysis exception,” created by a 2021 law, would 
permit the use of copyright material in machine learning and data mining functions without, in 

 
11 See Comments of the Software & Information Industry Association (SIIA) on the Request for 
Information on Public and Private Sector Uses of Biometric Technologies, Submitted to the Office of 
SScience and Technology Policy, , siia.net (Jan. 14, 2022) for additional input on the regulation of 
biometric technologies. 

12 COM(2022) 495 - Proposal for a Directive of the European Parliament and of the Council on Liability 
for Defective Products, single-market-economy.ec.europa.eu ((Sep. 28, 2022).  
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most cases, requiring permission of or a license from the copyright owner.13 The United 
Kingdom is considering a similar change to its copyright laws.14 

SIIA recommends that ITA engage with foreign governments to advocate against these 
fundamental changes to copyright law. While facts and ideas are free for the taking, of course, 
many of our members create and have rights to valuable, high-quality content that they may 
license to users.  The “fair use” doctrine, under U.S. law, codified in section 107 of the copyright 
law, permits certain non-commercial, non-substitutive uses of copyrighted works for the 
purposes of analysis.15  For example, fair use permits a nonprofit library  to scan works in order 
to create an  electronic card catalog that allows the user to search both the title and text of 
particular works.16  Fair use and other doctrines (absent from the laws of different countries) 
similarly permit ordinary internet-based activities.17 

U.S. law does not, however, permit the user of a work to violate a copyright license for 
commercial purposes. That approach risks depriving copyright owners of a functioning market 
for the use of their published works in the scientific, technical, and medical fields. In addition, 
the overbreadth of these rules would apply to any synthetic data set: e.g., one sold in the 
marketplace containing copyrightable selection, coordination, or arrangement in order to test 
AI for biases against particular groups before using those engines to make recommendations 
directly affecting human beings.18  Existing copyright doctrines balance both follow-on 

 
13 Singapore Copyright Act 2021, Division 8.243-244, https://sso.agc.gov.sg/Acts-Supp/22-
2021/Published/20211007?DocDate=20211007&WholeDoc=1#pr243-; see also Sian Smith, New 
Singapore Copyright Exception Will Propel AI Revolution, Norton Rose Fulbright LLP (Nov. 15, 2021). 
Singapore’s “Computational Data Analysis Exception” would permit the use of copyrighted material in 
machine learning and data mining functions without, in most cases, requiring permission of or a license 
from the copyright owner. 

14 See United Kingdom Intellectual Property Office, Artificial Intelligence and Intellectual Property: 
copyright and patents: Government response to consultation (June 28, 2022), 
https://www.gov.uk/government/consultations/artificial-intelligence-and-ip-copyright-and-
patents/outcome/artificial-intelligence-and-intellectual-property-copyright-and-patents-government-
response-to-consultation  

15 Feist Pubs. v. Rural Telephone, Inc., 499 U.S. 341 (1990).  

16 Authors Guild v. HathiTrust, 755 F.3d 87 (2d Cir. 2014).  

17  E.g., Field v. Google, 412 F.Supp.2d 1106 (D. Nev. 2006) (copying of copyright-protected work allowed 
via implied license and other doctrines).   

18   The destruction of the copyright owner’s ordinary exploitation of these data sets could run afoul of 
article 9(2) of the Berne Convention, which prohibits signatory countries from having exceptions that 
interfere with the normal exploitation of the work and does not interfere with the legitimate 
expectations of the author.. 
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innovation and incentives to create, and we respectfully urge you to support leaving them 
undisturbed. 

Response to Question 6: Who is involved in standards development activities related to AI? In 
which fora should standards development for AI take place? 

The development of international standards for AI technologies is fundamental to 
ensuring both access to markets and advancement of democratic values. The industry-based 
approach taken by the United States has proven valuable at fostering innovation in the United 
States and globally.  

SIIA endorses work undertaken by the U.S. government to develop voluntary standards 
for AI through the NIST risk-management framework and related efforts.19 SIIA also endorses 
continued efforts of international standards-setting organizations, such as subcommittee 42 (SC 
42), a joint committee of the International Organization for Standardization (ISO) and 
International Electrotechnical Commission (IEC).20 Since 2018, SC 42 has led the way on 
developing international standards around AI data quality, mitigation of unintentional bias, and 
risk assessments, with key standards expected to be finalized in 2023.  

We encourage ITA to advance the work of sophisticated voluntary standards efforts like 
those of NIST along with international as opposed to regional standards setting organizations. 
To this end, we are pleased by the attention of the U.S. government to the International 
Telecommunications Union (ITU) leading to the election of Doreen Bogdan-Martin as Secretary-
General. The ITU is responsible for information and communications technology standards that 
are fundamental to an open internet and the advancement of AI applications.21 We have 
concerns, however, that regional standards setting organizations can be used to undermine U.S. 
competitiveness and advance standards that may not support the broader goal of aligning a 
vision for democratic technology governance.22  

 
19 AI Risk Management Framework, National Institute of Standards and Technology Information 
Technology Laboratory, NIST.Gov.  

20 ISO/IEC JTC 1/SC 42, Artificial Intelligence, iso.org.  

21 Lindsay Gorman, Why Biden and Blinken are Backing a Candidate for a Little-Known U.N. Internet 
Agency, lawfareblog.com (Sep. 28, 2022).  

22 A recent report by the Information Technology & Innovation Foundation (ITIF) analyzes how the EU 
has used European standards practices to advance a protectionist agenda and favor local firms. This 
approach works against the United States’ goal to foster free and open digital trade with trusted 
partners. See Nigel Cory, How the EU is Using Technology Standards as a Protectionist Tool in its Quest 
for Cybersovereignty, Information Technology & Innovation Foundation (ITIF), ITIF.org (Sept. 19, 2022).  
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In addition, to improve the ability of U.S. firms to contribute to international standards 
setting organizations, we would urge ITA to support a grant program for small and medium 
sized enterprises to contribute. There are several templates for such a program, which would 
help to defray costs associated with participation in international standards organizations to 
ensure participation by smaller organizations at the cutting edge of AI development. 23  

Response to Question 8: What can the U.S. government do to best foster and protect IP rights 
for U.S. AI technologies in overseas dealings? 

Protection of IP rights is fundamental to the ability of firms to advance AI innovation. As 
noted above, we urge ITA to prioritize IP protection. SIIA believes existing patent and copyright 
regimes provide firms with incentives to innovate and it is critical to address efforts to 
undermine those protections, whether through licensing measures (such as those discussed 
above), patent reform efforts, or data protection measures that would require non-local 
companies to divulge trade secrets. 

In addition, we urge ITA to engage with the EU regarding terms of the EU Data Act. 
While this draft regulation is not specifically tailored to AI, it will have a significant impact on 
U.S. competitiveness by compelling firms to share certain non-personal and industrial data with 
competitors. In addition, a provision of the draft regulation could call into question the sui 
generis protection for databases under EU law, which would have a notable impact on SIIA 
members.  

Lastly, we would urge the U.S. government to maintain its apparent position that an AI 
cannot be an inventor under patent law. Although most jurisdictions that have considered this 
matter have agreed, South Africa has not.24 As with other proposals to reform patent law to 
address the advent of AI, we believe the innovation that has occurred in this space provides 
ample evidence that the current patent law regime is working as intended. 

Response to Question 9: How should trustworthiness and risk management of AI systems be 
considered by industry and/or policymakers? 

 SIIA supports a risk management approach to evaluating AI systems, with 
trustworthiness as a key element of the analysis. We support NIST’s efforts to develop a 

 
23 See, e.g., H.R. 4609, National Institute of Standards and Technology for the Future Act of 2021 (117th 
Cong.) (section 306(c) would establish a pilot program); Final Report of the National Security 
Commission on Artificial Intelligence, NSCAI.gov (Mar. 2021), at 530. 

24 See Thaler v. Vidal, 43 F.4th 1207, 1213 (Fed. Cir. Aug. 5, 2022); James Vincent, AI Systems Can’t 
Patent Inventions, US Federal Circuit Court Confirms, theverge.com (Aug. 5, 2022). The one exception is 
South Africa. See, e.g., John Villasenor, Patents and AI Inventions: Recent Court Rulings and Broader 
Policy Questions, Brookings.edu (Aug. 25, 2022). 
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voluntary risk management framework. We encourage ITA to use the NIST framework as a 
centerpiece of its efforts to align AI regulation across borders. 

Response to Question 12: What can the International Trade Administration do to create more 
opportunities for U.S. AI technologies in the global marketplace? 

 We refer to our responses to other questions in this RFI. In general, we encourage ITA 
and the U.S. government to advocate for alignment of regulatory frameworks governing AI 
algorithms and data, including frameworks that support responsible and trustworthy AI, and 
foster digital trade arrangements that support the free flow of data.  

Response to Question 13: How can AI be incorporated into existing and future trade 
agreements to ensure the competitiveness of U.S. Industry? 

 Without reviewing every current or contemplated trade agreement, some include digital 
trade more fundamentally than others. The Japan-US Digital Trade Agreement warrants 
emulation in particular.25 The Agreement includes data protection provisions26 and provides for 
electronic cross border transfers of information without requiring data localization measures 
such as where computing facilities are to be located.27 It also prohibits requiring “the transfer 
of, or access to, source code of software owned by a person of the other Party, or the transfer 
of, or access to, an algorithm expressed in that source code, as a condition for the import, 
distribution, sale, or use of that software, or of products containing that software, in its 
territory.”28 This is the type of protection for innovators that ITA should model, and the 
agreement as a whole can serve as an effective template for our engagement with other 
nations on digital trade issues.  

Conclusion  

SIIA thanks the International Trade Administration for its focus on this important issue. 
We welcome further engagement with you to discuss the issues in this submission in further 
detail. Please direct any inquiries or follow up to Paul Lekas, Senior Vice President for Global 
Public Policy, at plekas@siia.net. 

 
25 Agreement Between the United States of America and Japan Concerning Digital Trade, USTR.Gov (Oct. 
7, 2019); see also https://U.S.-Japan Digital Trade Agreement Side Letter on Interactive Computer 
Services, USTR.Gov (Oct. 7, 2019).  

26 E.g., id. at Article 15.  

27 Id. at Article 12.  

28 Id. at Article 17.  


